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How does a company learn of a federal criminal investigation?

Several possible scenarios can occur and place you or your company on notice that a federal

inquiry into possible criminal activity is directed at you. Colleagues or acquaintances might relate

that law enforcement agents had approached them with questions about the company, specific

employees or a particular incident. However, signs of a true investigation will more likely fall into

one of the scenarios discussed below.

1. Catastrophic event

A catastrophic event, like an explosion or mine collapse, results in the onslaught of investigators

on-site to inspect the premises, review company documents and interview employees. As the agents

work through their investigation to determine whether criminal charges are warranted, your

company should be prepared to handle any inquiry from the time of the incident.

Fortunately, catastrophic events are rare, but the course of action appropriate for your company is

dependent on the specific facts surrounding the incident. For example, a fatality at the workplace

would require different steps and procedures than managing fall-out from a quickly contained

chemical leak. Guidance from company counsel is crucial to maintaining a non-chaotic approach,

cooperating with investigators where advisable and ensuring evidence is preserved. Certain

disclosures may be mandated by law, and failure to make them could result in criminal charges.

Therefore, coordination with your counsel is key to handling the response following any disastrous

event.

2. Subpoena

Absent some type of significant event, a company may learn it is the focus of a federal investigation
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through receipt of a grand jury or administrative subpoena served by mail or in person requiring

the production of specific documents to a federal agency or to the United States Attorney’s Office.

An individual might also receive a grand jury subpoena demanding his or her presence at a grand

jury session to provide testimony and/or to produce documents. However, if you or your company

becomes the real focus of a criminal probe, you will likely not receive a subpoena to testify because

prosecutors avoid putting someone on the stand knowing that person intends to invoke the Fifth

Amendment right against self-incrimination.

A subpoena sets forth specific time requirements, and it is important to heed to those deadlines. A

contact person will be named on the subpoena, and coordination through that individual can

assist in a smooth transition of evidence or handling of any disputed production. However,

involvement of counsel as soon as the subpoena is received can provide important guidance for

compliance and ensure that appropriate mechanisms, like a legal hold on electronic and hard-copy

documents, can be placed in effect for specific individuals within the company. Destruction or

alteration of documents can lead to an obstruction of justice charge even where the remainder of

the investigation proves fruitless. Once a company is on notice of an investigation, it will be

important for management to provide specific directions to employees regarding the safekeeping of

documents and the issuance of statements or comments that could impact the investigation.

3. Target letter

A “target letter” is often used by federal prosecutors to advise you or the company of an ongoing

investigation. A target letter is a serious matter because it reflects law enforcement’s focus on you

or the company and their belief that you may have exposure to criminal charges. A common goal

of a target letter, in addition to advising you of the existence of the investigation, is to encourage

you to obtain counsel so that early negotiations involving possible cooperation and testimony
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might begin prior to presentment of an indictment. Since receipt of such a letter effectively places

you on notice of the investigation, the destruction or alteration of documents, or any attempt to

influence others in any statements to law enforcement could result in charges of obstruction of

justice or witness intimidation. Consultation with an attorney upon receipt of a target letter can

provide you and the company with important guidelines for an appropriate response and counsel

can also serve as your intermediary for any communications with law enforcement. Once the

attorney advises the prosecutor or agent that you are represented by counsel, no direct contact with

you should occur.

4. Search Warrant

Agents may also appear unannounced at your home or office with a search warrant to enter the

premises to look for and seize specific items. At that point, law enforcement agents are often fairly

deep into their investigation. By obtaining the warrant from a federal magistrate, a law

enforcement agent will have already appeared before a magistrate and sworn by affidavit to certain

facts that point to the likelihood of a criminal violation. The magistrate must have found

“probable cause,” i.e., that it is more probable than not, that a crime has been committed before

issuing the warrant.

A search warrant is much more time-sensitive because a company usually has no notice whatsoever.

Agents appear with the search warrant and company personnel must allow entry to the premises.

Immediate contact with general counsel and possible outside counsel will ensure appropriate

coordination with law enforcement and the hiring of independent counsel where warranted. It is

important for your employees to know where to turn for guidance during the execution of a search

warrant, especially when they are subject to possible interviews by law enforcement.
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5. Indictment

In the worst scenario, you may find yourself or your company arrested and/or indicted. It is rare

that an indictment will occur without any prior notice, but if an arrest occurs or your company’s

name appears on an indictment, you may wish to seek immediate advice from counsel. The

charges contained in the indictment or arrest warrant will dictate the approach you and your

attorney take as you begin for either trial or negotiations with federal prosecutors. Although an

indictment is merely a charging instrument and a defendant is presumed innocent until proven

guilty beyond a reasonable doubt, indictments generally occur at the end of an investigation so

time is of the essence.

An early relationship with law enforcement might provide early review of the evidence compiled

against you so that a pre-trial disposition can be considered, rather than mounting a full court

press toward defending at trial. Early disposition of the case via “acceptance of responsibility” is a

sentencing issue for the Court and usually bodes well for an individual who has taken

responsibility for the charged criminal activity and saved the judiciary the time and expense of a

trial. However, that is not to say that an indictment means it is “over” for you and it is time to give

up and throw in the towel. It may just mean the fight is just beginning. An attorney who is

experienced in federal procedure and the type of charges contained in the indictment or criminal

complaint can best advise you on the strength of possible defenses or the ramifications of

negotiating an early disposition.

How can company management be prepared for such an inquiry?

Be proactive within your organization. Implement compliance programs that include employee

training, maintenance of training and safety logs and posted whistleblower rights. Communicate

with your employees so that destruction of documents or false statements to investigators do not
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become issues. Ensure your company personnel are aware of your designated press contact person

and coordinate any message through that individual or office.

Any of the events addressed above can bring intense feelings of stress and anxiety. Your reaction

and first steps can sometimes dictate how the investigation proceeds. The many facets of a federal

investigation suggest many facets to the approaches a company should take to prevent rash

decisions with damaging repercussions. Establishing company protocol before any incident occurs

will ensure a smoother reaction for the company if federal agents ever begin an investigation or if a

catastrophic event occurs. Preparation, coordination and consultation within your company and

with counsel are crucial to charting the best course of action when faced with the reality of a

federal inquiry.


